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Unregistered Partnership Firms can enforce statutory and common law
rights despite Section 69(2): Delhi High Court

Author by: Lokesh Bhola, Managing Partner and Apeksha Kushwaha, Associate

The issue of whether unregistered partnership firms can maintain legal proceedings to
enforce their rights has long been a subject of judicial scrutiny in India. The recent
judgment of the Delhi High Court in “Amit Kumar Basau and Another versus Sales Tax
Officer Class II Avato Ward 13 (Special Zone) Zpne 12 Delhi and Others™, has brought
this matter into sharp focus by examining the interplay between Section 69(2) of the
Indian Partnership Act, 1932 and the ability of such firms to pursue the statutory and
common law remedies. The Hon’ble Court reaffirmed that while Section 69(2) restricts
unregistered partnerships from enforcing contractual rights, it does not extend this bar
to statutory or common law rights. This distinction has significant implications for
countless businesses operating as unregistered partnerships, especially when seeking
relief against actions of statutory authorities.

The case before the Hon'ble Court was the Petition filed under Articles 226 & 227 of the
Constitution of India challenging an Order, dated 20.02.2025 passed by the Sales Tax
Officer Class II/ Avato Ward 113 (Special Zone), Zone 12, Delhi (hereinafter referred to
as " the impugned Order”) and Show Cause Notice, dated 27.11.2024 (hereinafter
referred to as “the impugned Notice”). The tax demand against the Petitioner amounted
to Rs.59,05,232/- (Rupees Fifty Nine Lakhs Five Thousand Two Hundred and Thirty Two
only), with the total liability including interest and penalty reaching to Rs.1,09,02,348/-
(Rupees One Crore Nine Lakhs Two Thousand Three Hundred and Forty Eight only).
Additionally, the Petition contested the validity of two significant tax notifications. These
challenges arose within the context of an unregistered Partnership Firm contesting
substantial tax demands and related statutory provisions.

The factual circumstances revealed that the Petitioner being a partner in the unregistered
Partnership Firm, namely, M/s Basau Construction (India), has been impleaded as
Petitioner No.1, given the firm’s unregistered status. The Respondents had objected to
the maintainability of the Writ Petition on the basis that the Partnership Firm is
unregistered, citing Section 69 of the Indian Partnership Act, 1932, which bars
unregistered firms from filing certain legal proceedings. However, the Petition argues
that the firm, though unregistered, is registered under GST and is entitled to enforce its
statutory rights through partner.

The Counsel for the Petition relied on the landmark decision of the Hon’ble Supreme
Court in "Haldiram Bhujiawala versus Anand Kumar Deepak Kumar” to argue that an
unregistered Partnership Firm is entitled to file a Writ Petition through one of its Partners.
In addition, the Petitioner expressed readiness to pursue an appeal against the
Impugned Order, contingent on the outcome of the pending case, which challenges the
validity of the notifications under which the tax demand was raised. This approach
underscored the Petitioners’ intent to exhaust all available legal remedies, while seeking
judicial clarity on the rights of unregistered Partnership Firms to enforce statutory claims
through Writ Petitions.
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The Hon'ble Court considered the matter and took note of Section 69 of the Indian
Partnership Act, 1932 citing that it prohibits unregistered Partnership Firms from filing
suits or legal proceedings to enforce rights arising from contracts. Specially, Section
69(1) bars any partner suing on behalf of the firm against the firm or any alleged partner,
unless the firm is registered and the person suing is shown in the Register of Firms as a
partner. Likewise, Section 69(2) prevents unregistered firms from suing third parties to
enforce contractual rights. However, judicial interpretations have carved out important
exceptions to this stringent bar.

The Hon’ble Court noted that the exception to the aforesaid are carved out by the Hon’ble
Supreme Court in Haldiram Bhujiawala (Supra) and subsequent rulings, have clarified
that Section 69(2) does not apply to suits enforcing statutory or common law rights. The
Hon'ble Court extracted the relevant paragraph as follows:

“9. The question whether Section 69(2) is a bar to a suit filed by an unregistered
firm even if a statutory right is being enforced or even if only a common law right
is being enforced came up directly for consideration in this Court in Raptakas Brett
Co. Ltd. v. Ganesh Property. In that case, Majumdar, J. speaking for the Bench
clearly expressed the view that Section 69(2) cannot bar the enforcement by way
of a suit by an unregistered firm in respect of a statutory right or a common law
right...”

The Hon'ble Court, while adjudicating upon the matter, further referred to the Judgment
passed by the Hon'ble Supreme Court in “Shiv Developers versus Aksharay Developers
and Others™ wherein the Hon’ble Supreme Court has reaffirmed the aforementioned
principles, allowing the unregistered firms to enforce rights outside the scope of
contractual claims, thereby, distinguishing statutory and common law rights from
contractual rights barred by Section 69(2) and the relevant paragraph was extracted as
follows:

“35. In our view, the questions arising in this matter could be directly answered
with reference to the principles enunciated by this Court in the case of Rapatakos
Brett & Co. Ltd. v. Ganesh Property: (1998) 7 SCC 184, which have further been
explained and applied by this Court in the cases of Haldiram Bhujiawala and
Purushottam (supra). We may take note of the principles vividly exposited in the
case of Haldiram Bhujiawala (supra) that to attract the bar of Section 69(2) of the
Act of 1932, the contract in question must be the one entered into by the plaintiff
firm in the course of its business dealings and that Section 69(2) of the Act of 1932
is not a bar to a suit filed by an unregistered firm, if the same is for enforcement
of a statutory right or a common law right.”

In view of these findings, the Hon’ble Court held that the Section 69(2) of the Indian
Partnership Act, 1932, does not bar an unregistered Partnership Firm from filing a suit
when the claim involves enforcement of statutory or common law rights. In the present
scenario, although the partnership firm is unregistered, it holds registration under the
CGST Act and is actively paying taxes. Consequently, this firm cannot be denied the right
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to seek legal relief for its grievances against the tax authorities. Additionally, the Writ
Petition is maintainable because the partner of the unregistered firm has been impleaded
and is actively participating in the litigation. Therefore, the involvement of the partner
as Petitioner No.1 secures the procedural validity of the Writ Petition, ensuring that the
firm’s statutory rights can be enforced through judicial intervention.

Thus, it may be noted that the Hon'ble Court clarifies the legal position regarding the
enforceability of statutory and common law rights by unregistered partnership firms
under Section 69 of the Indian Partnership Act, 1932. While Section 69 mandates
registration as a prerequisite for filing suits to enforce contractual rights, the Court
reiterated the established exceptions that allow unregistered partnership firms to seek
relief for statutory or common law rights. This includes the Writ Petitions filed through
partners of such firms. The judgment further, underscores that the unregistered firms
that are registered under the CGST Act, retain the right to contest the tax demands and
related notifications. Moreover, this ruling strikes a balance, protecting the statutory
rights while maintaining the legislative intent of Section 69, and thus, serves as
significant guidance for unregistered partnership firms navigating legal remedies against
statutory authorities.
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